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TeliaSonera´s position on so called 'broad-band levies'
_______________________________________________
Background

The following background description has been given by TeliaSonera on 13 October, 2006, in its reply to the EU Commission´s consultation on Content online.
Clearly, users have a legitimate demand for file-sharing (up- and downloading) of non copyright protected works. It does not imply any particular problems. However, file-sharing of copyright protected film and music totally outside of rights holder control (‘copyright piracy’), is a legitimate problem for rights holders. 
We feel that the debate about illegal file-sharing has, lately, to some extent been overshadowed by the development of business models based on legal file-sharing. 

In all the Nordic countries it is allowed to make a private copy (e.g. in connection with downloading) of copyright protected works without the consent of the rights holder, providing that the original is legal (software excluded). To make available to the public (e.g. via uploading) a copy of a copyright protected work without consent is illegal. So, a user who legally downloads a copyright protected work and makes a copy may not make the copy available to others through uploading. 

A problem, however, is that file-sharing over the Internet today normally implies both downloading and uploading of files at the same time. Another problem is that a private user when downloading often has no means to determine whether an original / a source is legal or not. We believe that technical and legislative solutions must be found to avoid that private users commit illegal acts when downloading from the Internet. New offerings for the legal sale of music and film online is the most important element in this development, but also other measures are probably necessary, e.g. education and sanctions. Possibly, private downloading and copying must be made legal, irrespective of the legality of the original. We do not consider that the introduction of new forms of levies is a viable alternative to compensate rights holders for illegal downloading and private copying.

A ‘broad-band-levy’, a fee on broadband subscriptions to be collected and distributed by Collecting Societies, has been proposed to solve these problems.

This document provides TeliaSonera’s analysis of and arguments against ‘broad-band levies’.

General arguments against broad-band levies
It is TeliaSonera’s view that illegal file-sharing can best be dealt with by the availability of legal services, i.e. services based on simplicity, quality, security as to payment as well as to the content as such and price-worthiness.

The remaining problem with illegal file-sharing should not be dealt with by imposing a levy on broad-band connections. It must be recalled that a compensation for losses due to illegitimate copying has no connection with the rationale for copyright levies as we know them today.
 It must also be taken into account that any copyright levy, which might be perceived as an ‘unlimited license to copy’, is likely to affect the existing and growing market for legal downloading. 

As to levies in general, TeliaSonera has provided comments to the Commission on the 'Stakeholder Consultation on Copyright Levies in a Converging World’ (June 2006).
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Legal prerequisites hindering broad-band levies
Copyright is based on extensive international regulation.
 As to ‘file-sharing’, i.e. the making available to the public and making copies of copyright protected works, in essence the following applies. The making available is covered by copyright and there-fore needs the rights holders consent. International regulation does not allow national legislation to alter this circumstance. As to the right to make copies of a work the inter-national regulation does allow for an exemption to copyright, namely to make it possible for users to copy for private use without the consent of the rights holder. A prerequisite, however, is that such copying does not break the so-called ‘three-step-test’.
 

From the above follows that it is not possible to introduce a broad-band levy allowing file-sharers to up-load (‘making available to be public’) copyright protected works on the Internet. Legislation making it possible to allow file-sharers, based on a broad-band levy, to download copyright protected works must be based on an analysis of the ‘three-step-test’.
 However, peer-to-peer file-sharing, in its essence, is based on that the single user does both up-load and down-load. Broad-band levies, therefore, would aim to make some part of illegal downloading legal without, however, addressing whether this would require some corresponding part of illegal up-loading to be made legal.
Issues that need to be addressed before any introduction of broad-band levies
Basic issues that need to be addressed in discussions about broad-band levies are; 

- Does a majority of rights holders, globally, prefer such a system?

- How could a market-based levy-level be calculated?

- Should and could such a levy be diversified as to different categories of copyright protected works, i.e. music, film, software, text, images, etc.

- How could, considering the need for a reasonable cost-level, the revenue be distributed to every rights holder concerned?

- Could a broad-band levy be competition neutral vis-à-vis operators in and between operators in different countries?

- Which industries would have the right to share the revenue?

Additional arguments against broad-band levies
TeliaSonera could, in addition to the above, list the following arguments against broad-band levies;

· Every broad-band subscriber would have to pay a fee, also those not file-sharing. Also, a user would risk paying for copyright more than once.

· Copyright is in essence based on individual contract-law, not on collective management of rights and remuneration.

· A broad-band levy would be detrimental to incitements for the market to find new business models. Some players might not want to seek additional remuneration.

· If a system with broad-band levies could be foreseen to imply some sort of limit to the extent of file-sharing, the problem with users breaking that level, i.e. illegal file-sharing, would remain.

� A fee on recordable media, collected and distributed by Collecting Societies.


� The Bern Convention, the TRIPS-agreement, WIPO, EU-Directives, etc


� EU Directive 2001/29/EC, Art 5.5; ”… only be applied in certain special cases which do not conflict with a normal exploitation of the work or other subject-matter and do not unreasonably prejudice the legitimate interests of the rightsholder.


� Such an analyse will most probably be done by the official committee appointed by the Swedish Ministry of Justice. The results are to be published no later than in May 2007.


� Broadband levy - levy on hard-disk - levy on CD.
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